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PREFAGE

Initiating criminal litigation in India typically commences with the registration of a First Information Report
(“FIR”) with the police, triggering the subsequent investigation into the alleged offense. During this stage,
law enforcement authorities collect evidence, interview witnesses, and compile a case file that forms the
basis for the legal proceedings to follow.

Upon concluding the investigation, the police may file a charge sheet or closure report based on their
findings. If a charge sheet is filed, the accused is brought before a court, marking the beginning of the trial
process. The trial takes place in the presence of a judge, where both the prosecution and the defense
present their arguments and evidence to establish their respective cases. The judge, after evaluating the
evidence, pronounces a verdict of guilt or innocence.

Within India's criminal justice system, trials can be categorized into sessions trials and summary ftrials.
Sessions trials, dealing with serious offenses punishable by imprisonment for more than seven years, are
conducted in sessions courts. On the other hand, summary trials, pertaining to less serious offenses with a
maximum punishment of two years or less, are held in magistrate courts.

Following a trial and conviction, the accused possesses the right to appeal the decision in higher courts.

The appellate process allows for a review of the evidence and legal arguments presented during the trial,
and appeals can be filed in the High Court or the Supreme Court, depending on the gravity of the offense
and the court's hierarchy.

In India, criminal litigation also places significant emphasis on protecting the rights of the accused. The
Constitution of India guarantees fundamental rights, including the right to a fair trial, the presumption of
innocence until proven guilty, and the right against self-incrimination. These safeguards ensure that
individuals accused of crimes are treated justly and that their rights are protected throughout the litigation
process.

In recent years, India has witnessed efforts to streamline and expedite criminal litigation processes.
Reforms have been introduced to address issues such as case backlog, trial delays, and the overall
efficiency of the justice system. These reforms aim to enhance access to justice and ensure that criminal
litigation is conducted in a timely and effective manner.
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INDIAN LEGAL SYSTEM

The Indian legal system and criminal justice process are
essential components of the country's governance and play a
crucial role in upholding the rule of law, ensuring justice, and
protecting individual rights.

Structure of the Indian legal system: The Indian legal
system follows a hierarchical structure with various levels of
courts, each with its specific jurisdiction and authority. The
structure of the Indian legal system can be broadly
categorized into three tiers.

¢ Supreme Court of India: At the apex of the Indian legal
system is the Supreme Court, which is the highest judicial
authority in the country. It has original, appellate, and
advisory jurisdiction. The Supreme Court has the power
to hear appeals from lower courts and state High Courts,
and it plays a vital role in interpreting the Constitution and
ensuring uniformity in the application of law throughout
the country.

¢ High Courts: Every state in India has its High Court,
which is the highest judicial authority within that particular
state. High Courts have both original and appellate
jurisdiction, hearing cases that are beyond the jurisdiction
of subordinate courts. They also exercise the power of
judicial review over the decisions of lower courts within
their jurisdiction.

e Subordinate Courts: Below the High Courts are the
subordinate courts, which include district courts, sessions
courts, and magistrate courts. District courts handle civil
and criminal cases, while sessions courts primarily deal
with serious criminal offenses. Magistrate courts handle
less serious criminal cases and have limited sentencing
powers. Subordinate courts are spread across different
districts and are presided over by judges appointed by the
respective state governments.
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Key participants in criminal litigation: In criminal litigation, several key participants play distinctive roles
in the legal process. These participants include judges, prosecutors, and defense attorneys.

e Judges: Judges are responsible for overseeing criminal trials, ensuring the fair and impatrtial
administration of justice. They interpret and apply the law, evaluate evidence, and deliver judgments.
They have the authority to issue orders, summon witnesses, and make determinations on the
admissibility of evidence. Judges also play a critical role in safeguarding the rights of the accused and
ensuring due process throughout the criminal justice process.

¢ Prosecutors: Prosecutors, also known as public prosecutors or government advocates, represent the
state or the government in criminal cases. Their primary role is to present the case against the accused
and establish their guilt beyond a reasonable doubt. Prosecutors gather evidence, interview witnesses,
and present arguments before the court to support the prosecution's case. They have the responsibility
to ensure that justice is served, while also adhering to the principles of fairness and integrity.

¢ Defense attorneys: Defense attorneys, also known as defense counsels or advocates, represent the
accused individuals in criminal proceedings. Their primary role is to protect the rights of the accused,
present a defense strategy, and challenge the evidence and arguments put forth by the prosecution.
Defense attorneys ensure that the accused receives a fair trial, present counter-arguments, cross-
examine witnesses, and advocate for a favorable outcome on behalf of their clients.

The structure of the Indian legal system, the roles of judges, prosecutors and defense attorneys collectively
work towards ensuring justice, upholding the rule of law, and protecting the rights of individuals involved in
criminal litigation in India.
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GOVERNING RULES AND

LAWS

The Indian legal system relies on a comprehensive set of governing rules and laws that shape the

landscape of criminal litigation.

Constitution of India and its relevance to

criminal litigation:

The Constitution of India serves as the supreme

legal document and provides the framework for

governance and the protection of fundamental
rights. It plays a vital role in criminal litigation by
safeguarding the rights of individuals involved in
criminal cases. Some relevant provisions of the

Constitution include :

e Fundamental rights: The Constitution
guarantees fundamental rights to all citizens,
such as the right to equality, the right to life and
personal liberty, the right against self-
incrimination, the right to a fair trial, and
protection against double jeopardy. These rights
have a direct bearing on criminal litigation,
ensuring that individuals accused of crimes are
treated justly and their rights are protected

throughout the process.

e Due process: The Constitution upholds the
principle of due process, ensuring that all
individuals are afforded a fair and impartial trial.
It requires that legal procedures be followed,
evidence be presented, and judgments be
delivered based on established principles of law.

Criminal laws and codes:
The Indian Penal Code (“IPC”) and the Code of
Criminal Procedure (“CrPC”) are two key legislative
enactments that govern criminal offenses and
criminal procedure in India.

¢ Indian Penal Code, 1860: The IPC, enacted in
1860, defines and categorizes various criminal
offenses and prescribes penalties for each
offense. It covers a wide range of criminal acts,
including murder, theft, fraud, assault,
defamation, and more. The IPC provides the
framework for prosecuting and punishing
individuals who commit these offenses, outlining
the elements of each crime and the
corresponding punishments.

¢ Code of Criminal Procedure, 1973: The CrPC
is a procedural law that governs the conduct of
criminal proceedings in India. It outlines the
procedure for the investigation, arrest, and trial
of criminal cases. It delineates the powers and
responsibilities of the police, the prosecution,
the defense, and the courts in handling criminal
matters. The CrPC also sets out the rules for
bail, warrants, evidence, and appeals.
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Relevant laws for specific criminal offenses

In addition to the IPC and the CrPC, there are
specific laws and statutes that address particular
types of criminal offenses in India. Some notable
examples include :

e The Protection of Women from Domestic
Violence Act, 2005: This law addresses
domestic violence against women and provides
for protective measures, such as restraining
orders, residence orders, and monetary relief.

¢ The Prevention of Corruption Act, 1988: This
legislation focuses on combating corruption by
public officials and lays down the framework for
investigation and prosecution of corruption-
related offenses.

¢ The Information Technology Act, 2000: This
law deals with cybercrimes and provides a legal
framework for offenses related to electronic
documents, digital signatures, hacking, data
theft, and online fraud.

Amendments and recent developments in
criminal laws: The Indian criminal laws have
undergone significant amendments and reforms to
keep pace with societal changes and emerging
challenges. Some noteworthy developments in
recent years include :

¢ Criminal Law (Amendment) Act, 2013: This
amendment was introduced in response to the
widespread protests following a highly
publicized sexual assault case. It strengthened
laws related to sexual offenses, expanding the
definition of rape, enhancing punishment for
certain offenses, and introducing new offenses
like acid attacks and voyeurism.

¢ The Criminal Law (Amendment) Act, 2018:
This amendment sought to provide stringent
punishment for offenses against children,
including child sexual abuse and child
pornography. It introduced new provisions to
expedite the trial process and enhance the
protection of child victims.

¢ Protection of Children from Sexual Offences
(POCSO) Act, 2012: This specialized
legislation focuses on the protection of children
from sexual offenses and provides for child-
friendly procedures during investigation, trial,
and rehabilitation of victims.

These amendments and developments reflect the
continuous efforts to strengthen the criminal justice
system, ensure the protection of vulnerable
sections of society, and adapt the law to meet
evolving challenges.

The governing rules and laws in Indian criminal litigation encompass the Constitution of India, the IPC, the
CrPC, and various other specialized statutes. These laws provide the foundation for the prosecution,
defense, and adjudication of criminal offenses, aiming to maintain law and order, protect individual rights,

and deliver justice in the Indian context.
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CRIMINAL LITIGATION

PROGESS

The criminal litigation process in India comprises several distinct stages, each with its own set of
procedures and requirements.

Stages of criminal litigation

Filing of FIR: The criminal litigation process often begins with the filing of a First Information Report (“FIR”)
with the police. The FIR contains information about the alleged offense and serves as the basis for the
subsequent investigation.

Investigation: Upon receiving the FIR, the police initiate an investigation to gather evidence, interview
witnesses, and collect information related to the case. This stage involves the examination of crime scenes,
the collection of physical evidence, and the recording of statements.

Chargesheet: After completing the investigation, the police may file a chargesheet or closure report. A
chargesheet contains a summary of the evidence gathered during the investigation and lists the offenses
for which the accused is to be charged. If the police find insufficient evidence, they may file a closure report
recommending that the case be closed.

Trial: If a chargesheet is filed, the case proceeds to trial. The trial takes place in the appropriate court
based on the severity of the offense. During the trial, both the prosecution and the defense present their
arguments, examine witnesses, and present evidence to support their respective cases. The judge
evaluates the evidence and arguments presented and delivers a verdict of guilt or innocence.

Appeals: After the trial, the convicted individual or the prosecution has the right to appeal the verdict in
higher courts. The appellate process allows for a review of the lower court's decision, focusing on errors in
the application of the law or procedural irregularities. The appellate court may affirm, modify, or overturn the
lower court's decision based on the merits of the case.

Pre-trial procedures:

¢ Arrest: If the police have sufficient evidence to establish a person's involvement in a criminal offense,
they may make an arrest. The arrest can be made with or without a warrant, depending on the nature
and severity of the offense.
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¢ Bail: Following the arrest, the accused has the right to seek bail, which is the temporary release from
custody while the trial is pending. Bail can be granted based on various factors, such as the nature of
the offense, the likelihood of the accused fleeing or tampering with evidence, and the accused's
criminal history.

¢ Remand: In certain circumstances, when the investigation is ongoing or further evidence needs to be
gathered, the accused may be remanded into custody by the court. Remand allows the police
additional time to complete their investigation before the trial commences.

Trial process:

¢ Examination of witnesses: During the trial, both the prosecution and the defense have the opportunity
to call and examine witnesses. Witnesses provide testimony under oath, and their statements are
crucial in establishing facts and presenting evidence.

¢ Cross-examination: After the examination-in-chief by the party who called the witness, the opposing
party has the right to cross-examine the witness. Cross-examination aims to test the credibility and
reliability of the witness's testimony and may uncover inconsistencies or biases.

¢ Evidence: Both the prosecution and the defense present evidence to support their respective cases.
This can include physical evidence, documents, forensic reports, expert opinions, and testimonies of
witnesses.

¢ Arguments: After the examination of withesses and the presentation of evidence, the prosecution and
the defense make their closing arguments. They summarize their respective cases, highlight key
evidence, and present legal arguments supporting their positions.

Sentencing and post-conviction procedures:

e Sentencing: If the accused is found guilty, the judge determines the appropriate sentence within the
bounds of the law. The sentence can include imprisonment, fines, probation, or other forms of
punishment depending on the nature and severity of the offense.

¢ Post-conviction remedies: After sentencing, the convicted individual may explore post-conviction
remedies such as appealing the verdict or seeking review or reconsideration of the judgment. These
remedies provide avenues for challenging the legality or fairness of the conviction or the sentence
imposed.

e Execution of sentence: If the convicted individual is sentenced to imprisonment, they serve the
designated period of incarceration as per the court's order. In some cases, parole or early release may
be granted based on applicable laws and regulations.
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EMERGING TRENDS IN
CRIMINAL LITIGATION

Current trends shaping criminal litigation practice in India:

* Emphasis on victim rights and protection: There is a growing
recognition of the importance of victim rights and their protection
throughout the criminal justice process. Recent developments
have highlighted the need for victim-centric approaches, including
measures to ensure their safety, support, and participation in
criminal proceedings.

¢ Alternative dispute resolution methods: Alongside traditional
trial processes, alternative dispute resolution methods such as
mediation and plea bargaining are gaining traction in criminal
litigation. These methods offer the possibility of resolving criminal
cases through negotiation and agreement, potentially reducing the
burden on courts and facilitating quicker resolutions.

® Focus on technology-enabled investigation and evidence: The
use of technology in criminal investigation and evidence
presentation is becoming more prevalent. Techniques such as
forensic analysis of digital evidence, surveillance technologies, and
data analytics are being employed to enhance investigative
capabilities and strengthen the evidentiary process.

Challenges faced by criminal lawyers and legal professionals:
Criminal lawyers and legal professionals encounter several challenges
in the practice of criminal litigation, including :

® Heavy caseloads and delays: The Indian legal system faces a
significant backlog of cases, leading to delays in the disposal of
criminal cases. This creates a challenge for lawyers in managing
their caseloads and ensuring timely access to justice for their
clients.

enquiries@chandrawatpartners.co | www.chandrawatpartners.co 09 of 11



Chandrawat & Partners

e Gathering and presenting evidence: The
collection and presentation of evidence in
criminal cases can be a complex task. Lawyers
must navigate challenges related to the
admissibility and authenticity of evidence,
witness credibility, and the interpretation of
forensic and scientific evidence.

¢ Ensuring fair trial and protection of rights:
Criminal lawyers play a crucial role in
safeguarding the rights of their clients and
ensuring a fair trial. They face challenges
related to ensuring adequate legal
representation, confronting bias or prejudice,
and addressing procedural irregularities that
may compromise the fairness of the trial
process.

Role of evolving technology, social media, and
cybercrimes: Advancements in technology have
introduced new challenges and opportunities in
criminal litigation. Some key aspects include :

e Cybercrimes: The proliferation of digital

technology has given rise to cybercrimes such
as hacking, identity theft, online fraud, and data
breaches. Legal professionals must navigate the
complexities of investigating and prosecuting
these offenses, which often transcend
geographical boundaries.

Social media and digital evidence: Social
media platforms have become sources of
valuable evidence in criminal cases. Legal
professionals need to understand the intricacies
of gathering, preserving, and presenting digital
evidence from platforms like Facebook, Twitter,
and WhatsApp.

Data privacy and protection: The use of digital
evidence raises concerns about data privacy
and protection. Legal professionals must
grapple with legal and ethical considerations
surrounding the collection, storage, and use of
personal data in criminal litigation.
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HELP?

At Chandrawat & Partners, we specialize in criminal litigation and offer a range of services to assist clients
who are facing criminal charges or are involved in criminal proceedings. With our team of experienced
lawyers and practitioners, we provide expert assistance in the following areas :

e Qur advisory services encompass various aspects of criminal litigation. We help clients navigate the
complex legal landscape by providing preventive compliance guidance. This involves ensuring clients
understand and comply with relevant criminal laws and regulations to mitigate the risk of legal
violations.

e Additionally, we offer investigative support, conducting thorough investigations to gather evidence,
analyse facts, and provide strategic advice tailored to each client's unique circumstances. Our team
also excels in developing effective defense and prosecution strategies, ensuring that clients are well-
prepared to present their case in the most compelling manner.

¢ |n criminal litigation, securing bail can be crucial for clients awaiting trial. Our lawyers handle all aspects
of bail applications, including regular bail and anticipatory bail, before various courts.

e We also specialize in appeals and revisions, representing clients in appellate courts to ensure their
case is properly presented and their rights are protected. Furthermore, we assist clients in seeking the
quashing of false or malicious FIRs and criminal complaints, using our expertise to navigate the legal
process and protect our clients' interests.

e Qur firm has deep expertise in handling specific criminal offences. We have extensive experience in
defending clients facing charges related to economic offences, serious frauds, and white-collar crimes.

e Qur team is also well-versed in dealing with cybercrimes, including online fraudulent financial
transactions, cyberstalking, and offenses under the Information Technology Act.

At our firm, we are dedicated to providing personalized legal solutions. We diligently represent our clients'
interests and work tirelessly to devise strong defense or prosecution strategies. Leveraging our deep
knowledge, experience, and legal expertise, we strive to achieve the best possible outcome for our clients
in criminal litigation matters.
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The information contained herein is of a general
nature. Although we endeavor to provide accurate and
timely information, there can be no guarantee that
such information is accurate as of the date it is
received or that it will continue to be accurate in the
future. The information is not offered as an advice on
any matter, and no one should act or fail to act based
on such information without appropriate legal advice
after a thorough examination of the particular
situation. The information does not make us
responsible or liable for any errors and/or omissions,
whether it is now or in the future. We do not assume
any responsibility and/or liability for any
consequences.

Surendra Singh Chandrawat

Managing Partner
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Chandrawat & Partners is a leading and rapidly growing full-service firm providing high quality professional and corporate services to foreign and local
clients, representing companies and individuals in a wide range of sectors through separate entities established in various countries worldwide.
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